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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as con- 
trasted with quasi-legislative) character, and which, under the appli- 
cable statutes, can be made by the Secretary of Agriculture, or an 
officer authorized by law to act in his stead (the Under Secretary, 
the Assistant Secretary, or an officer appointed under the act of 
April 4, 1940 (5 U.S. C. 1940 ed. 516a-e) ), only after notice and hear- 
ing or opportunity for hearing have been given. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register or (for reasons of 
policy) decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
cf a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seqg.), the Com- 
modity Exchange Act (7 U. S. C. 1940 ed. 1 e¢ seg.), the Federal 
Seed Act (7 U. S. C. 1940 ed. 1551 e¢ seg.), the Grain Standards 
Act (7 U.S. C. 1940 ed. 71 et seg.), the Packers and Stockyards Act, 
1921 (7 U.S. C. 1940 ed. 181 e¢ seg.), and the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.). These 
statutes are now administered by Agricultural Marketing Adminis- 
tration created by Executive Order No, 9069, February 23, 1942 (7 
F. R. 1409). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 AD 
472. It is unnecessary to cite the docket or decision number. Copies 
of monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 
of Documents, U. S. Government Printing Office, Washington, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
(A. D. 344) 


Jn re St. CHartes Datry, Inc. AMA Doc. No. 42-2. Decided February 13, 1948. 


New Producers—Errors in Payment. Where handler failed to report 
to the market administrator milk received from new producers during 
period in controversy as a result of which the new producers were paid 
the blend price and overpayments were thus made to them, neither 
the Secretary nor the market administrator has the power to offset 
the amount of overpayments against subsequent sums that might 
become due such new producers. ; 


PRELIMINARY STATEMENT 


On July 2, 1941, St. Charles Dairy, Inc., the petitioner, filed a 
petition under Section 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seqg.), complain- 
ing of a ruling of the market administrator under Order No. 42 (7 
CFR, 1939 Supp. and 1940 Supp., Part 942), regulating milk han- 
dling in the New Orleans, Louisiana, milk marketing area. 

Evidence was presented at a hearing held in New Orleans on 
August 1 and October 28, 1941, after which petitioner’s counsel 
filed a brief. There is little dispute as to most of the material facts, 
and as they are shown below in the findings, the evidence need not 
be summarized, but the situation, as it existed at the time in question, 
is outlined. 

Under Order No. 42, milk is divided into three classes, accord- 
ing to the form in which it is used. That which handlers dispose 
of in Class I is given a greater value than that which they dispose 
of in lower classes. The market administrator determines, from 
reports the handlers are required to make to him, the total value 
of the milk handled by each handler during each delivery period. 
This total value is the amount the handler must pay for milk re- 
ceived during the period. If a handler gets all of his milk from 
those who have been regular producers on the market for some 
time, the market administrator divides the quantity of milk into 
the total value, and announces the resulting figure ‘as the uniform 
price which that handler must pay, as a minimum, to his producers. 
But if a handler has received part of his milk from producers who 
have just come into the market, the Class III value of the quantity 
of milk received from these new producers is subtracted from the 
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total value of that handler’s milk, and the uniform price is com- 
puted by dividing what is left of the total value by the quantity 
received from old producers. The handler pays the new producers 
the Class III price, and the old producers the uniform price. The 
result is that the handler pays out the same total amount, but instead 
of the greater values resulting from use in the higher classes being 
distributed among all producers, such greater values are distributed 
among old producers only. 

Petitioner’s reports to the market administrator for six months 
did not disclose that it got part of its milk from new producers, 
and consequently its uniform prices for that time were computed 
as if all the milk came from old producers. Petitioner paid all 
producers at its announced uniform prices. The market adminis- 
trator subsequently found that some producers from whom petitioner 
had received milk were new producers, and that accordingly its 
announced uniform prices should have been higher. At the higher 
uniform prices, petitioner would have paid its old producers a 
total of $563.61 more than it did pay them, and the market admin- 
istrator ruled that it should pay them this amount. Petitioner 
asked that this ruling be set aside, or that the list of new producers 
be corrected and petitioner be authorized to deduct what it had 
paid to new producers above the Class III prices. It alleged that 
it had failed to pay new producers at lower prices than old 
producers because it then understood that it was required to pay all 
producers at the same rates, the result of its honest mistake being 
that it had paid out the correct total, but had paid new producers 
part of the total that should have gone to old producers. Before 
the hearing closed, the market administrator revised his lists and 
figures, reducing the amount involved to $346.79. 

The presiding officer’s report, issued on November 9, 1942, was 
adverse to petitioner. No exceptions to it have been filed. 


FINDINGS OF FACT 


1. The petitioner, St. Charles Dairy, Inc., 4239 Washington Avenue, 
New Orleans, Louisiana, a corporation in liquidation under the laws 
of Louisiana, was a handler subject to Order No. 42 during 1940. 

2. Petitioner’s reports under Order No. 42 for delivery periods dur- 
ing March through August, inclusive, 1940, did not disclose that some 
milk had been received from new producers. The market administra- 
tor computed and announced uniform prices for petitioner for those 
delivery periods on the basis that none of petitioner’s milk had been 
received from new producers. Petitioner paid all its producers for 
these delivery periods at its announced uniform prices. 
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3. After the delivery periods involved, the market administrator 
found that some of the producers from whom petitioner had received 
milk were new producers. He recomputed what petitioner’s announced 
uniform prices for the delivery periods should have been, on this basis, 
and determined that, under the higher resulting uniform prices, the 
old producers should have been paid a total of $563.61 more than they 
were paid by petitioner. On December 2, 1940, he directed petitioner 
to pay this sum in accordance with a schedule showing the amount to 
be paid to each of the old producers. 

4. After further investigation, the list of old and new producers 
and the schedule showing the amount to be paid to each old producer 
were so revised as to reduce the $563.61 total to $346.79. The revised 
schedule was sent to petitioner’s counsel by the market administrator 
with a letter dated October 17, 1941. The revised list of old and new 
producers is correct, and the revised schedule shows the amount 
actually due to each old producer. ' 

5. The total amount actually paid to all producers by petitioner was 
the total which it would have paid if it had paid new producers at 
Class IIT prices and old producers at the proper uniform prices. The 
total paid to new producers in excess of the Class III prices equals the 
total now due to old producers. 

6. There was a surplus, not a shortage, of milk available to petitioner 
during the delivery periods involved. 


CONCLUSIONS 


The provisions of Order No. 42 are here considered as they existed 
during 1940. 

Section 942.8(a) of the original Order, which became section 
942.8(b) on May 1, 1940, requires a handler to make payment for milk 
as follows: 

“(1) To each producer to whom payment is not made pursuant to subparagraph 
(3) of this paragraph, at not less than the uniform price computed pursuant to 
§ 942.7 (a) for the quantity of milk received from such producer ; 

“(2) To each new producer to whom payment is not made pursuant to subpar- 
agraph (3) of this paragraph, at the Class III price for the quantity of milk 
received from such new producer ;” 

According to the definition in section 942.1(£), when used in the 
Order the term “producer” does not include “new producer” but 
means what is here often called an old producer. It seems clear that 
a handler is required to pay old producers at least the uniform price. 
It is undisputed that petitioner has not done so. That its failure to do 
so may have been the result of honest mistake, made in good faith, 
does not alter the fact that it has not paid what the Order requires. 
The market administrator was correct in directing the petitioner to 
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make additional payments to old producers, Accordingly, petitioner’s 
first request, that the market administrator’s ruling be set aside, should 
not be granted. 

Petitioner’s second request, that the ruling be so modified as to list 
as new producers only those who actually were new producers, raises 
no issue now, since the list was so modified before the close of the 
hearing. 

What petitioner meant by its third request is not entirely clear from 
the petition. It could be construed to mean that petitioner wanted to 
deduct, from the sum it owes an old producer, a like sum it paid to one 
or more of the new producers. If so construed, the request should 
be denied. The better construction, however, and the one petitioner’s 
brief ‘shows was intended, is that petitioner desires to deduct the 
amount it paid to a new producer, through mistake, from something 
it may now or hereafter owe to that same person. 

Section 8c(15) (A) of the act provides that, when a handler subject 
to a marketing order files a petition “stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom”, the Secretary shall rule upon 
the prayer of the petition. Petitioner here claims that Louisiana law 
authorizes it to make deductions from future payments to new pro- 
ducers, and that it can not legally be deprived of the benefits of this 
State law. But it has not complained of any provision of Order No. 42, 
or any ruling thereunder, that would prevent its making the deduc- 
tions. There is nothing to modify or exempt petitioner from, and the 
matter seems not a proper question for decision here, but rather one 
for settlement between petitioner and the various new producers. 


ORDER 


Petitioner’s request for relief is denied and the petition is dismissed. 
Nothing herein should be construed as determining whether petitioner 
has any valid claims against the new producers. Copies hereof shall 
be served on petitioner by registered mail or in person, and on the 
Food Distribution Administration. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
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CONSENT DISMISSAL 


A. D. 345 In re Crowley’s Milk Company, Inc. AMA Doc. No. 
27-36. February 13, 1943. 


(A. D. 346) 


In re AMERICAN COMMISSION CoMPANY et al. P&S Doc. No. 435. Decided 
February 13, 1943. 


Consent Order—Commission Rates. Pursuant to stipulation, parties 
to the proceedings consented to the issuance of the order temporarily 
suspending provisions of orders heretofore entered in this docket pre- 
scribing maximum rates to be asessed by petitioners for selling live- 
stock on commission basis, and of order directing petitioners to file 
new schedule of rates not in excess of rates and charges specified in 
the stipulation entered into between the Fuvod Distribution Administra- 
tion and the petitioners. 


CONSENT ORDER 


This proceeding arises under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 1940 ed. 181), upon petition filed on 
March 31, 1942, by the American Commission Company, a corpora- 
tion; The A. A. Blakley Livestock Commission Company, Ine., a 
corporation; Frank H. Connor, Alan F. Wilson, Maxwell B. Morgan, 
and Chas. G. Smith, partners, doing business as John Clay & Com- 
pany; The Denver Live Stock Commission Company, a corporation ; 
Drinkard & Emmert, Inc., a corporation; H. H. Klecker, an indi- 
vidual, doing business as Hinie Klecker Sheep Commission Company ; 
Michael F. Hayes, an individual, doing business as Mike Hayes; 
Sol Felsen, Al Cooper, and Harry Hoyt, partners, doing business 
as The Farmers Livestock Commission Company; J. R. Lowell, and 
Morey M. Miller, partners, doing business as Lowell and Miller; 
Milton M. Mann and C. J. Mann, partners, doing business as Mann, 
Boyd and Mann Livestock Commission Company; J. Lee Merrion, 
Russell Wilkins, Edna W. Merrion, and Lillian W. Wilkins, part- 
ners, doing business as Merrion and Wilkins; J. C. (Clark) Eastes, 
John Smith, A. K. Miller, C. E. Coyle, and Gerald Desmond, part- 
ners, doing business as Wm. R. Smith and Son; and Roy Standish, 
an individual, doing business as Roy Standish Commission Com- 
pany, market agencies registered under the Packers and Stockyards 
Act, 1921, as amended, operating at the Denver Union Stockyards, 
Denver, Colorado, respondents in P. & S. Docket: No. 435, herein- 
after referred to as petitioners, for a modification of the orders 
heretofore entered in this docket and for an increase in the rates 
for their services of selling and buying livestock on a commission 
basis. Notice of the filing of the petition was published in the 
Federal Register on May 20, 1942 (7 F.R. 3756). By such notice 
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all interested persons were given an opportunity to be heard with 
respect to the issues raised by the petition. No one except the 
petitioners signified a desire to be heard. After the enactment of 
the amendment to the Emergency Price Control Act of 1942 (Pub. 
L. No. 729, 77th Cong., 2d Sess.), petitioners were informed that 
30 days’ notice of the request of petitioners for an increase in rates 
would have to be given to the Office of Price Administration. Such 
notice was given by petitioners on October 24, 1942, and the Office 
of Price Administration did not intervene. 

A prehearing conference was held at Washington, D. C., on Sep- 
tember 14 and 15. Mr. Lynn S. Kemper, Mr. D. C. Clark, and Mr. 
Charles Rothe appeared for all of the market agencies. As a result 
of such conference and upon information submitted by the petitioners, 
a stipulation was entered into between the Food Distribution Admin- 
istration and the petitioners on or about January 23, 1943, under the 
terms of which the Food Distribution Administration has agreed not 
to oppose the entry of an order temporarily suspending the provisions 
of the order of September 27, 1934, as modified by the orders of No- 
vember 26, 1937, September 6, 1938, and January 16, 1940, in which 
reasonable rates and charges for selling and buying livestock on com- 
mission at the Denver Union Stockyards were prescribed in order that 
the petitioners may publish, file, and make effective during the period 
such orders are under suspension a schedule of rates and charges not 
in excess of those set forth in the stipulation. 

The petitioners waived hearing, consented to the entry of an order 
dismissing their petition and agreed that, if the order of September 
27, 1934, as modified, is temporarily suspended, they will publish, file, 
and assess for the period from February 15, 1943, to February 15, 
1944, rates not in excess of those contained in the schedule set forth in 
the stipulation. Petitioners further agreed that the Secretary of 
Agriculture may, without hearing and at any time, make such modi- 
fications in any or all orders entered in this docket as he deems proper 
in the premises, provided that no reduction in rates will be made, with- 
out petitioners’ consent, below the rates and charges prescribed in the 
order of September 27, 1934. 

The petitioners further agreed to submit to the Food Distribution 
Administration at the close of March 31, 1943, and quarterly there- 
after, itemized statements by individual agencies containing the in- 
formation required by the stipulation. The petitioners also agreed 
to keep books and records which will contain the information required 
by such reports and which will reflect all of the income received and 
the sources thereof and all of the expenses incurred and the occasions 
for such expenditures. It was further agreed that the Secretary could 
use the information contained in such reports in considering whether 
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further modifications should be made in any of the orders entered in 
this docket. 

The petitioners further agreed and consented to the issuance of 
all orders which are in conformity with the provisions of the 
stipulation. 

ORDER 


Ir Is Orverep that the order of September 27, 1934, as modified 
by the orders of November 26, 1937, September 6, 1938, and January 
16, 1940, prescribing maximum reasonable rates and charges to be 
assessed by the petitioners for buying and selling livestock on com- 
mission shall be, and it is hereby, suspended temporarily. This 
order of suspension shall be effective for the period of one year from 
February 15, 1943, to and including February 14, 1944, unless this 
order is modified before February 14, 1944, by further order of the 
Secretary. 

Iv Is Furrner Orperep that petitioners shall file on or before Febru- 

ary 15, 1948, new schedules of rates and charges for buying and selling 
livestock on commission, which shall not be in excess of the rates 
und charges specified in the stipulation entered into between the 
petitioners and the Food Distribution Administration. Unless 
modified by further order of the Secretary, such schedules shall be 
effective for the period from February 15, 1943, to February 14, 
1944, , 
Ir Is Furruer Orverep that the petitioners shall submit to the 
Food Distribution Administration at the close of March 31, 1943, 
and quarterly thereafter during the period this order is in effect, 
itemized statements by individual agencies which shall be in the form 
and shall contain information specified in the stipulation. 

Ir Is Furtuer Orverep that the petition filed by the petitioners on 
or about March 31, 1942, shall be, and it is hereby, dismissed. 

Ir Is Furruer Orverep that a copy hereof shall be served upon the 
petitioners by registered mail. 

Ir Is Furruer Orperep that this order, except for the provision 
relating to service, shall become effective on February 15, 1943. 

Tuomas J. FLAviIn 
Assistant to the Secretary of Agriculture 








48 PACKERS AND STOCKYARDS ACT, 1921 A. D. 347 


(A. D. 347) 


In re TH® BetT RAILROAD AND Stock YArps CompANY. P&S Doc. No. 1433. De- 
cided February 17, 1943. 


Rate Proceedings. Action in rate proceedings held in abeyance in ac- 
cordance with stipulation, certification of question by examiner, and 
recommendation of Food Distribution Administration for purpose of 
obtaining data contained in reports relating to reductions in respond- 


ent’s 1943 income. 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seg.). On August 21, 1942, respondent’s motion 
to dismiss or postpone it was denied and the proceeding was ordered 
to go forward in accordance with the rules (1 AD 667). Since then, 
as a result of a prehearing conference, respondent submitted further 
information concerning its business and entered into a stipulation 
with the Food Distribution Administration. By it, respondent would 
reduce its charges in connection with hogs, feed, and bedding, admitted 
the correctness of certain figures put into the record, and agreed 
to file quarterly reports concerning its income and expenses, if the 
case is held in abeyance. To obtain the data in the reports and to 
get the reductions, which it estimated would reduce respondent’s 1943 
income by $80,000, the Food Distribution Administration on Febru- 
ary 12, 1943 recommended to the examiner that further action be 
held in abeyance at this time. The examiner certified the question 
to the Secretary. 

Further action may be withheld and the proceeding held in abey- 
ance, in accordance with the stipulation and the recommendation. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 





(A. D. 348) 


ConDOoN v. DOoLAN, LUDEMAN & Co. P&S Doe. No. 1514. Decided February 27, 
1943. 


Failure to Account and Pay. Failure of market agency to account and 
pay to seller the full value of a consignment of livestock constitutes an 
unjust, unreasonable, and discriminatory practice, and entitles seller 
to reparation in the amount which the Secretary finds the market 
agency owes. 


PROCEEDINGS 


The complainant, Jim Condon, filed a complaint on July 15, 1942, 
in this proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 1940 ed. 181), alleging that the respondent, 
Dolan, Ludeman & Co., a commission firm, has failed to remit the 
full sum due him on a consignment of twenty hogs shipped by truck 
from Big Rock, Iowa, to the respondent for sale at the Union Stock- 


yards, Chicago, Illinois, 
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A copy of the complaint was served by registered mail on the re- 
spondent, who was given twenty days in which to reply. In the letter 
of service the respondent was also informed that a copy of the rules 
of practice was available at a local office of the Department located 
at 241 Stockyards Station, 4101 South Halstead Street, Chicago, 
Illinois. The respondent filed an answer to the complaint, but not 
within the allotted period of time. The rules of practice (9 CFR 
202.41; 6 F.R. 3144), provide that failure to file an answer within 
20 days constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Consequently the answer of the re- 
spondent not having been filed within the time permitted under the 
rules cannot be considered as a part of the record in this proceeding. 

Complainant claims $112.80, as reparation, and states that this 
amount was arrived at by multiplying 800 Ibs. by $14.10. He does not 
show the total weight of the hogs on arrival or the price per hundred- 
weight. He does not show how the weight of 800 pounds was arrived 
at. It isstated, however, that each of the 20 hogs in the shipment should 
have weighed either 235 or 240 pounds. From this it is reasonable to 
infer that the complainant’s claim is that he was short-weighted by the 
respondent to the extent of 800 pounds, or 40 Ibs. per hog, on the ship- 
ment. It is reasonably clear, also, that the sum of $14.10 is the price 
per hundredweight he received for the shipment of hogs. 


FINDINGS OF FACT 


1. The complainant, Jim Condon, is an individual of Big Rock, 
Towa; and the respondent, Dolan, Ludeman & Co., is a market agency 
operating at the Union Stockyards, Chicago, Illinois, a stockyard 
posted under the act. 

2. On June 10, 1942, the complainant consigned to the respondent, 
twenty Hampshire hogs, for sale on commission at the Chicago Union 
Stockyards, Chicago, Illinois. The consignment arrived at Chicago, 
Illinois, on June 11, 1942. 

3. The respondent failed to account to the complainant with respect 
to 800 pounds of the consignment, which at the selling price of $14.10 
per hundredweight, amounts to $112.80. 

4. The complaint was filed on July 15, 1942. Since the transaction 
took place on June 11, 1942, the complaint was filed within the 90 days’ 
statutory period allowed under the act for filing claims for reparation. 


CONCLUSIONS 


It is concluded that the respondent’s failure to account and pay to 
the complainant the amount of $112.80, with respect to the shipment 
of livestock, as found herein, constitutes an unjust, unreasonable, and 
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discriminatory practice, and is in violation of the act. Accordingly, 
reparation should be awarded to the complainant, with interest. 


ORDER 


Ir Is Orperep that the respondent, Dolan, Ludeman & Co., Union 
Stockyards, Chicago, Illinois, pay to the complainant, Jim Condon, 
Big Rock, Iowa, within 30 days from the date of this order, as repara- 
tion, $112.80, with interest thereon at the rate of 5 percent per annum 
from June 11, 1942, until paid. 

Ir Is FurrHer Orperep that copies hereof shall be served upon the 
parties by registered mail, or in person. 
: Tuomas J. FiLavin 
Assistant to the Secretary of Agriculture 


(A. D. 349) 


In re A. GC, Roy. P&S Doc. No. 1511. Decided February 27, 1943. 


Bonds. Where a dealer whose registration was made inactive con- 
tinued to do business as theretofore, without furnishing a reasonable 
bond, knowing that consignors of livestock relied upon the protection 
afforded by such bond, the Secretary held that his operation at a posted 
stockyard constituted an unfair, unjustly discriminatory, and deceptive 
practice and device, and was in violation of the act. 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 1940 ed. 181 et seg.). Respondent was served with a copy 
of a complaint dated September 11, 1942, and thereafter admitted, in 
writing, the allegations therein, waived hearing, and consented to 
the issuance of an order directing him to cease and desist from further 
violations of the act and the regulations thereunder. In accordance 
with section 202.5(b) of the rules of practice (9 CFR 202.5(b); 6 
F.R. 3137), this order is issued on the basis of the complaint and 
consent. 

FINDINGS OF FACT 


1. The respondent, A. C. Roy, on October 21, 1937, registered with 
the Secretary of Agriculture under the act as a dealer engaged in buy- 
ing and selling, on his own account, cattle, sheep, goats, and swine at 
the Union Stock Yards, Springfield, Missouri, a stockyard posted 
under the act. 

2. On January 27, 1940, respondent’s registration was made inac- 
tive, but he continued to do business as theretofore at Union Stock 
Yards. From April 6 to July 6, 1942, and at other times, he engaged 
in business as a dealer at those yards without furnishing a reasonable 


' 
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bond, knowing that consignors of livestock were informed of the 
requirements of the act and the regulations thereunder and relied 
upon the protection afforded by the bond required thereby, without 
informing consignors that he had furnished no bond. 


CONCLUSIONS 


Respondent’s failure to furnish a reasonable bond in connection 
with his operations constitutes a violation of a provision of the act 
(7 U.S.C. 1940 ed. 204), as supplemented by the regulations there- 
under (9 CFR and 1939 Supp. 201.20 (now 201.27-201.32); 8 F.R. 
896), and an unfair and deceptive practice and device, in violation of 
the act. 

ORDER 


Respondent is ordered to cease and desist from the unfair and decep- 
tive practice and device of engaging as a dealer at a posted stockyard 
without furnishing a reasonable bond to cover his operations, effec- 
tive five days after the date of this order. 

Copies hereof shall be served on respondent by registered mail or 
in person. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


CONSENT DISMISSAL 


A. D. 350. Hecarer-Mureny v. Farm Savincs Srockxyarps, Inc. 
P&S Doc. No. 1515. February 20, 1943, 


(A. D. 351) 


OTTrAwA Propuce CoMPANY v. CHAzyY ORCHARDS, INc. PACA Doce. No. 3992. 
Decided February 2, 1943. 

Suitable Shipping Conditions. Where apples shipped from cold stor- 
age f.o.b. loading point were warranted by seller as grade U. S. No. 1, 
2% inch minimum size, “good color and sound”, but at time of ship- 
ment were affected by internal browning, and upon arrival the day 
following shipment inspection showed that 138% were dead ripe”, and 
an average of 6% were affected by decay, the Secretary held that the 
apples were not in suitable shipping condition and, therefore, awarded 
reparation in favor of the complainant. 


PROCEEDINGS 
This proceeding, under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 1940 ed. 499a et seg.), was initiated 
by the complainant, Ottawa Produce Company, of Ottawa, Ontario, 
Canada. Damages are claimed against the respondent, Chazy 
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Orchards, Inc., Chazy, New York, based upon the alleged failure 
of the respondent to deliver a carload of apples in foreign com- 
merce, in accordance with the contract of sale. 

Since the amount of the damages claimed is not in excess of $500, 
evidence has been presented in the form of verified statements of 
fact and depositions in the manner authorized by section 6 (c) of 
the act. 

The contract of purchase and sale was consummated through the 
Mutual Brokers Montreal Limited, as broker for the complainant, 
with D. F. Green, manager of the respondent, Chazy Orchards, 
Ine. ‘ 
Silas B. Clark, of Peru, New York, has filed a petition wherein 
he asks to be permitted to intervene as a respondent. He states that 
he owned the apples in question and is the real party in interest; 
that he had placed the apples in storage in the warehouse of the 
Chazy Orchards, Inc., and authorized respondent to sell them. Pe- 
titioner states that if reparation is awarded the complainant against 
the Chazy Orchards, Inc., he “will be obliged to pay the same.” 

The complainant objects to the requested intervention for several 
reasons, including the claim that there “was no privity between the 
petitioner and the complainant.” 

The record indicates that petitioner is a grower whose business 
is not subject to the act and since jurisdiction to enter an order 
against him cannot be conferred by the mere consent of petitioner 
(Puyallup & Sumner Fruit Growers Ass’n v. The Williams Edwards 
Co., S. 654, P. A. C. A. Docket 641), the petition is denied. 

It appears from the copies of telegrams which are included in 
the report of an investigation made by T. C. Curry, Marketing 
Specialist, that the broker wired the Chazy Orchards, Inc., on April 
18, 1940, to quote prices on McIntosh apples, specifying sizes and 
color. In a wire the same day, signed “Chazy Orchards, Inc.”, a 
price was quoted of $1.15 f. 0. b. Chazy, New York, for 114 bushel 
crates, “two one-half inch minimum US One * * * .” The 
broker wired the following day confirming the purchase of one car 
“U S One Macs * * * good color sound fruit * * *.” By 
wire signed “Chazy Orchards, Inc.,” dated the same day the sale 
was confirmed subject to payment conditions not now material. On 
the same day the broker wired a confirmation of the purchase of a 
“minimum car good color sound * * *.” Thecarload of apples in 
question arrived at Ottawa April 23. The broker wired that the apples 
were “not at all like” apples seen at Montreal. 

An inspection was made April 23 and 24 by an inspector of the 
Department of Agriculture of Canada, the report reading in part 
as follows; 
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“QUALITY: 25% to 75%, mostly 30% to 50% red. Grade defects well 
within tolerance. 

“CONDITION: Nil to 58%, average 13% dead ripe and becoming shriveled. 
Decay nil to 80%, average 6%, chiefly following skin 
punctures ranging from spots 1’’ in diameter to nests of 
decay affecting as many as six completely decayed apples. 
Seald nil to 52%, average 17% affecting more than 25% 
of the surface of the apple. 

“GRADE: Apples meet requirements of U. S. No. 1 grade, scald, decay 
and dead-ripeness considered as affecting condition only.” 

The apples were inspected by a Federal-State of New York in- 
spector at Peru, New York, on April 22, just prior to shipment. The 
inspector certified as to the quality, condition, and grade of the apples 
at that time, as follows: 

“QUALITY AND CONDITION: 

Apples are generally ripe, few over ripe. Color ranges from 25% to full, 
mostly 30 to 60% surface red. Grade defects within tolerance. In 
most samples slight scald ranging 1 to 5%, in many none noted and 
averaging 1%. Internal browning in early stage ranges 1 to 8% averag- 
ing 4%. Decay generally ranges 1 to 4%, averaging 2%. (Blue Mold 
Rot in all stages) 

GRADE: 

U. S. No. 1, 24%4 In. Min. Seald, internal browning and decay being factors 
of condition. Stock fails to meet U. S. Standards for Export. Stock 
meets Canadian Import Requirements. The Apples covered by this 
certificate meet the requirements of the Export Apple and Pear Act.” 

It is contended that the apples were not in sound condition, due 
to the “heavy scald, decay and dead ripeness.” Attention is called 
to the shipping-point inspection certificate and the finding, “few 
over-ripe,” and the corresponding finding of the destination inspector 
that an average of 13 percent of the apples were “dead ripe.” By 
use of the term “few” the shipping-point inspector meant from 5 to 
10 percent. Both certificates show that the apples graded U. S. 
No. 1. 

The chief question concerning this branch of the case is whether 
the contract included the specification, “good color and sound,” and 
if so, whether such representations were warranties in addition to 
those comprehended by the description, “U. S. one.” The broker’s 
wire of April 19 containing the words, “good color sound fruit,” 
was apparently delivered to Chazy Orchards, Inc., during the morn- 
ing. It is evident from the answering wire, sent at 11:30 a. m., that 
the warranties intended by the seller were that the apples graded 
U.S. No. 1. Such wire reads in part: “Willing to confirm Ottawa 
Produce Company order one car U. S. One * * *.” The same 
day, at 1:50 p. m., the broker wired: “* * * confirm minimum 
car good color sound.” The broker incorporated that specification 
in its confirmation of sale. The contract, however, consists of the 
exchange of wires referred to above. Since the buyer, acting through 
the broker, finally confirmed the purchase on the basis of Grade 
U. S. No. 1, 2% inch minimum size, “good color sound,” and ship- 
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ment of the apples was made by respondent on the third day following 
receipt of the broker’s confirming wire, it is concluded that respondent 
understood that such specification was embraced in the warranty. 

Most of the apples showed red color ranging from 30 to 60 percent, 
which was in excess of the percentage of red color required for grade 
U. S. No. 1 McIntosh apples. It is concluded that the apples con- 
formed to the color specification of the contract of sale. Whether 
the apples were sound should be determined, in part, upon what the 
contracting parties understood as sound for McIntosh apples shipped 
from storage during the middle of the month of April. Consideration 
was given to the time of shipment in connection with the purchase 
of Delicious apples from storage in the month of April. Pacifie Fruit 
& Produce Co. v. Decel-Boettcher Co., Inc., 8. 448, P. A. C. A. Docket 
665. In that case, decay at shipping point ranged from 1 to 2 percent. 
In the instant case, the shipping-point inspection certificate shows 
that decay ranged from 1 to 4 percent, averaging 2 percent, and con- 
sisted of Blue Mold Rot in all stages. Included in the United States 
standard for grade U. S. No. 1 apples are these requirements: The 
apples must not be “overripe” and must be free from decay, internal 
browning, internal breakdown, and scald. The term “overripe” 
means “dead ripe, very mealy or soft, past commercial utility.” The 
overripe apples ranged from 5 to 10 percent, and the inspector noted 
“slight scald ranging 1 to 5%, in many none noted and averaging 
1%.” Internal browning was found to be in early stages and ranged 
from 1 to 8 percent, averaging 4 percent. Since deterioration which 
may develop in apples after they have been in storage or during 
transit, is considered as affecting condition and not the grade, it is 
concluded that if the seller’s warranty was that grade U. S. No. 1 
apples were to be furnished, the apples in question conformed to 
the warranty. The exchange of wires, however, indicates that the 
complainant intended to require the seller to furnish apples that were 
grade U. S. No. 1 and, in addition thereto, that they should be of 
good color and sound. It is believed that the extent of internal brown- 
ing, overripeness and decay shown to have been present in the apples 
at the time of their purchase was greater than the buyer was required 
to accept in McIntosh apples purchased from storage at the time this 
purchase was made. 

The complainant also claims that the apples were not in suitable 
shipping condition. The substance of the suitable shipping condition 
rule is that when a commodity is purchased f. o. b. loading point it will 
be understood that it will arrive at the destination specified in the 
contract of sale “without abnormal deterioration” when the shipment 
is “handled under normal-transportation service and conditions.” The 
extent of deterioration in the apples shown by official inspection made 
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at Ottawa was abnormal, and since there is no proof that such, condi- 
tion resulted from abnormal transportation service or conditions, the 
conclusion follows that they were not in suitable shipping condition. 

The respondent contends that “the car should have been iced but that 
it is “not customary” for the shipper to “ice carload shipments of 
apples unless instructed so to do by the purchaser or consignee.” 

In addition to the wires that were exchanged between the broker 
and the respondent, which have been quoted in part above, the broker 
executed a standard confirmation of sale which was signed by the 
complainant and broker. The reverse side of such instrument included 
printed Rule No. 32, reading as follows: 

“Equipment and Protective Service.’ In shipping perishable commodities, 
where the contract is not specific as to equipment and protective service, the 
buyer should be consulted and if he remains silent, the shipper shall be governed 
by the exigencies of weather and temperature conditions and, further shall 
issue such instruction to the carrier as will provide the requisite protection. 
The buyer shall not, in such case, dispute the wisdom or necessity for such 
protective measures or the attendant charges therefor.” 

The confirmation of sale is silent as to the type of protective service 
to be used. This being the case, it was the duty of the respondent to 
ascertain from the complainant what type of protective service, if any, 
was desired. In the absence of instruction by the complainant, it 
became the duty of the respondent to give such instruction to the car- 
rier as would provide requisite protection to the apples during transit. 
If icing was necessary the respondent failed to perform its duty 
imposed by Rule No. 32. 

The complainant states its measure of damages as being “the differ- 
ence between” what the apples would have been worth had they met 
contract specifications and the “market value” of the apples that were 
delivered under the contract. The damages claimed, $476.45, is stated 
as the difference between the “cost” of the 525 crates at $2.05 per crate, 
or $1,076.25, plus 25 cents per box anticipated profits, or $131.25, mak- 
ing a total cost of $1,207.50, less $731.05 realized from the sale of 
the apples at Ottawa on April 24 to May 4. 

It will be observed that complainant’s proof does not come within 
the rule of damages stated. The difference in the “cost” of the apples 
laid down in Ottawa and the proceeds realized from their sale at that 
point is not the proper measure of damages. If the sale was made on a 
strictly f. o. b. Chazy, New York basis, with the warranty that the 
apples were then in sound condition, damages should be measured 
as the difference between the market value of the apples at Chazy, 
New York, at the time of delivery, if they had been as warranted, and 
the market value of the apples that were actually delivered. There 
is no evidence in the record of the market value of the apples at Chazy, 
New York, if they had been as warranted, except the price that com- 
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plainant paid, $1.15 per crate. In the absence of better evidence of 
such market value, the sale price has, in certain cases, been accepted. 
Joseph Spatela et al, v. Long Island Produce and Fertilizer Company, 
Ine., et al., S. 152, P. A. C. A. Docket 19, 19a, 20 and 20a; LZ. M. Tracy 
et al. v. Rosenblum Bros. Co., S. 2144, P. A. C. A. Docket 2973. But 
there is no evidence of the market value of the apples actually delivered 
at Chazy, New York. The only method of determining that market 
value is to apply the average unit price received for the apples that 
were sold shortly after their arrival at Ottawa, to the whole load, and 
deduct from such amount the freight charges from Chazy, New York, 
to Ottawa, $69.38, and the amount of the duty, $330, paid by the 
complainant. This method of assessing damages was followed in 
Capitol Fruit Company v. Grande Fruit Company, S. 766, P. A. C. A. 
Docket 1060. On such a basis, using $1.60 as the average per box price 
of the load, the damages to be awarded would be $163.13. 

The damages assessed must be those contemplated by the parties 
as a result of the breach of warranty. It seems clear that both parties 
understood that the apples were purchased by complainant for ship- 
ment to Ottawa for sale at that point. The general rule applicable in 
all cases for measuring damages for breach of warranty, as stated 
in the Uniform Sales Act (Sec. 69, subdivision 6), is the loss directly 
and naturally resulting, in the ordinary course of events, from a breach 
of warranty, It is concluded from the evidence, the relationship of 
the parties, and the apparent purpose of their transaction, that the 
damages resulting from the breach of warranty should be measured 
as the difference between the market value of grade U. S. No. 1 Mc- 
Intosh apples of good color and sound condition, at Ottawa, Ontario, 
Canada, on the date they were expected to arrive at that destination, 
and the market value at that point of the apples that were actually 
delivered. 

There is no evidence of sales of grade U. S. No. 1 McIntosh apples, of 
good color and sound condition, at Ottawa, on or about April 23, 1940. 
Reference to the weekly crop and market report issued by the Domin- 
ion Department of Agriculture for the period April 18 to May 3, 1940, 
shows a price range for fancy McIntosh apples as $1.85 to $2 per box, 
and the range for extra fancy McIntosh apples as $2 to $2.25 per box. 
It must be recognized that the market price of fancy and extra fancy 
McIntosh apples would ordinarily be somewhat higher than the price 
of grade U. 8. No. 1 apples of sound condition and good color. Such 
difference is a varying difference, since the demand or the lack thereof, 
and other factors may, at times, make the difference in price very 
small. Moreover, factors of condition rather than grade may be the 
chief price factor. On April 24, 10 boxes of the apples in question 
sold at $2 per box; on April 26, 3 boxes sold at $2 per box and 3 boxes 
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at $2.50 per box. It is reasonable to assume that, in view of the price 
range for fancy and extra fancy McIntosh apples, the apples sold 
on the dates stated probably conformed to warranty. Accepting $2 
per box as the best evidence of the unit price of the apples at Ottawa, 
if they had been as warranted, complainant should have realized $1,050 
for the load. Complainant has submitted sale tickets as proof that the 
proceeds realized from the sale of the apples at Ottawa totaled $731.05. 
It is concluded that the damages suffered by complainant should be 
measured as the difference between $1,050, the market value of the 
apples at Ottawa, if they had been as warranted, and $731.05, the 
proceeds derive dfrom the sale of the 525 boxes of apples at that point, 
or $318.95. LZ, Cherrick Fruit & Produce Co. v. Nelson, 1 AD 177. 
There is no competent proof of complainant’s loss of profits in the 
amount of 25 cents per box. 

Where an agent acts for an undisclosed principal he may be held 
personally liable. The record shows that the Chazy Orchards, Inc., 
failed to disclose to the complainant that it acted as broker rather 
than as principal, and the complainant was waranted in bringing 
its action against the Chazy Orchards, Inc. Z. J. Vogel v. H. Roth- 
stein & Son, S. 147, P. A. C. A. Docket 194. 


FINDINGS OF FACT 


1. The complainant, Ottawa Produce Company, is a “registered 
partnership” and Hyman Lithwick is the registered owner. The 
complainant’s principal place of business is at Ottawa, Ontario, 
Canada. 

2. The respondent, Chazy Orchards, Inc., is a corporation having 
its principal place of business at Chazy, New York, and at the time 
of the transaction was subject to the licensing provisions of the 
Perishable Agricultural Commodities Act, 1930. 

3. On or about April 19, 1940, the complainant purchased from 
Silas B. Clark, acting through his agent, Chazy Orchards, Inc., one 
carload of McIntosh apples, grade U. S. No. 1, size 214-inch mini- 
mum, at the agreed price of $1.15 per crate, f. o. b. Chazy, New 
York. The respondent represented that the apples were grade U. S. 
No. 1. The complainant, acting through its broker, confirmed the 
sale as grade U. S. No. 1, “good color and sound”, and thereby im- 
plied that the apples were to be in suitable condition to be trans- 
ported by railroad freight from Chazy, New York,:to Ottawa, On- 
tario, Canada, for sale at that point. 

4. The respondent did not inform the complainant nor otherwise 
disclose that Silas B. Clark was the owner of the apples and that 
the respondent was acting as the owner’s agent. 
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5. The apples were loaded and shipped from Chazy, New York, 
in car initialed and numbered D & HL 166038, on April 22, 1940, and 
arrived at Ottawa, Ontario, Canada, the following day. 

6. The apples, at the time of shipment, were not sound and were 
not in suitable shipping condition to be transported to Ottawa, 
Ontario, Canada, and for sale at that point. 

7. If the apples had been sound and in suitable shipping condi- 
tion, the shipment, consisting of 525 boxes, would have been of the 
market value of $1,050, but due to the extent by which they were 
affected by internal browning, over-ripeness and decay, the market 
value thereof at Ottawa, Canada, on April 24, 1940, the day follow- 
ing the arrival of shipment at that point, was $731.05. 

8. The complainant aceepted the apples at Ottawa, Ontario, 
Canada, and resold them and was damaged by respondent’s breach 
















of warranty in the amount of $318.95. 

9. Informal complaint was made by the complainant to the Agri- 
cultural Marketing Service within nine months from the date that 
the cause of action accrued, and was followed by the filing of a 








formal complaint on April 19, 1941. 






CONCLUSIONS 






It is concluded that the failure to deliver to complainant apples 
that were sound and in suitable condition, was in violation of sec- 
tion 2 of the act; that reparation should be awarded the complainant 
against the respondent in the amount of $318.95, with interest, since 
it failed to disclose to complainant that it was, in fact, an agent; 
and that the facts and circumstances, as herein set forth, should be 









published. 






ORDER 


Ir Is Orverep that the respondent, Chazy Orchards, Inc., a cor- 
poration of Chazy, New York, shall pay to the complainant, Ottawa 
Produce Company, a “registered partnership”, Hyman Lithwick 
being the registered owner, of Ottawa, Ontario, Canada, $318.95, as 
reparation, within 30 days after the date of this order, with inter- 
est thereon at 5 percent per annum from July 1, 1940, until paid. 

Ir Is Furruer Orverep that the facts and circumstances, as set 
out herein, shall be published. 

Ir Is Furtuer Orperep that copies hereof shall be served on 
the parties by registered mail or in person, and that this order, 
except as to the date of payment of reparation and as to service 
on the parties, shall become effective 20 days after its date. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
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In re Harris-GAMBLE CorporATIon. PACA Doe. No. 3625. Decided February 
27, 1943. 

Licenses. Where respondent’s license has expired it need not be sus- 
pended or revoked because of his failure to account for proceeds of 
grapefruit shipped to him for sale on commission basis, but these facts 
should be published. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.) 
instituted by a complaint issued on April 5, 1940, charging Harris- 
Gamble Corporation, the respondent, with having violated the act. 
Some of the transactions involved were the subject of two repara- 
tion proceedings, PACA Dockets No. 3570 and 3616, and the three 
dockets were consolidated for hearing. - A decision in the other two 
dockets was rendered on November 25, 1942, and is reported in the 
November 1942 issue of the Agriculture Decisions (Sawyer v. Harris- 
Gamble and Cancelmo v. Harris-Gamble, 1 AD 696). Reference 
is made to that decision for a statement of the situation up to its 
issuance. 

The examiner’s report in this proceeding was filed on November 
30, 1942. As to the facts involved in the two reparation cases, the 
report was similar to the November decision in those cases. A find- 
ing was proposed concerning a 1939 transaction with Atlantic Food 
Supply -Company, and publication of the facts and circumstances 
was recommended. The report was served on respondent and other 
parties interested in the two reparation cases. Respondent did not 
accept, but others filed exceptions relating to the matters involved 
in the reparation cases. 

FINDINGS OF FACT 


1. Harris-Gamble Corporation, the respondent, a corporation, of 
New York, New York, was a licensee under the act in August 1939, 
but its license has expired. 

2. On August 23 and 26, 1939, the Atlantic Food Supply Company, 
Orlando, Florida, made shipments of grapefruit from Florida to 
respondent in New York for sale on commission. Respondent re- 
ceived and sold the grapefruit but failed to account to the shipper 
for any part of the proceeds received. 


CONCLUSIONS 


Respondent’s failure to account for the proceeds of the grapefruit 
constituted a flagrant violation of section 2 of the act, authorizing 
suspension or revocation of its license and publication of the facts. 
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Since the license has expired, it need not be suspended or revoked, 
but the facts should be published. As the other facts, those involved 
in the reparation proceedings, were ordered published in the decision 
of November 25, 1942, it seems unnecessary to reconsider or repeat 
them here or to order that they again be published. 


ORDER 


The facts, as stated herein, shall be published, and copies hereof 
shall be served upon respondent and the parties who excepted to the 
examiner’s report. 

Except as to service, this order shall become effective 20 days after 
its date. 

Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 
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